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It’s a Jungle Out There 
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It’s a Jungle Out There 

• Complex and sometimes conflicting 
Federal and State laws, regulations and 
case law. 

• HIPAA and other confidentiality laws 
• Legislators – the laws don’t always say 

what they think they do. 
• Not every problem is a Legal one. 

– But we can often help with those too. 
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Of Course They Can Sue You... 
It’s All Part of the Natural Order 
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And they will 

• The best defense to a law suit is to be 
proactive. 
– A problem prevented is better than a problem solved. 
– Risk management requires risk assessment. 
– It’s often the little things. 
– Your lawyers can’t help you if they are not in the 

know. 

• Policies, Procedures and Documentation 
• Recovery entails risk. 
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But the Advocates Can Be Your 
Friend 

 • There is a reason 
advocacy entities 
were established. 

• It does not always 
have to be a fight. 

• Develop 
collaborations around 
Human Rights 
initiatives. 
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Bad Stuff is Going To Happen  

• There is going to be bad press. 
• It is likely that someone will commit a 

serious crime. 
• It is inevitable that a consumer will die.  
• These are times when you need your 

Team. 
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Which Brings us To: 

The Department of Justice Comes Knocking 
 at Your Door 

 
Don’t Panic 

Take a Deep Breath 
Be Prepared 
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Be Prepared Even Before  
They Call 

• Be aware of what is going on in other 
states.  If you think you have a similar 
problem, you probably do. 

• Be proactive – consider bringing in an 
expert to conduct a preventive survey. 

• Correct deficiencies where you find them. 
• Have a plan – but be reasonable in your 

expectations. 
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Why Me? 

• DOJ:  
– Reads the newspapers 
– Responds to complaints from legislators, 

consumers, and other stakeholders 
– Is sensitive to activity in the advocacy 

community 
– Won’t tell you, even if you ask. 
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It’s Not All Bad   

• DOJ appreciates: 
– States that can demonstrate that they are 

actively improving their systems. 
– States that have identified problems and are 

addressing them. 
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But When You Do Get the Letter 

• Keep breathing deeply. 
• Remember that you are not alone 

– Other states have gone through this. 
– You have support – You have Lawyers!  

• And good program people too. 
– Communicate clearly with Superiors and Staff 

• Don’t assume that DOJ is right, or that 
they even know much about your state. 
– They think they do, but they are wrong. 
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Before the Visit 
• Keep breathing deeply. 
• Look at what has happened in other states to get a 

sense of what to expect from DOJ and start planning for 
the visit. 

• Consider hiring an expert to review your program before 
the scheduled DOJ visit.  

• Identify potential problem areas and begin implementing 
changes that you are  comfortable with rather than 
waiting to react to what DOJ insists upon. 

• Tour your own facilities personally in advance of DOJ.  
• Talk to your staff before the visit to help them understand 

the purpose of the visit and what to expect.  
– It is important that facility staff know who all the department staff are 

that will be on the tour and are familiar with their faces and names. 
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Before the Visit 
Keep breathing deeply. 
• Consider hiring your own experts to shadow the 

DOJ experts during the tour. Find out who the 
DOJ experts will be and how many DOJ staff are 
planning to attend 
– Plan how many staff and attorneys you will need to 

participate in the tour. Inform DOJ that you will have 
staff accompanying them on the tour.  

– Send an attorney with each group to observe and 
take notes.  

– Be firm – it is important for your expert and attorneys 
to see and hear what they see and hear. 
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During the Visit 
• Require record requests in writing.  

– That is the only way to keep track of what is reviewed and later relied 
upon if a findings letter is issued. 

• Have a point person, probably the department attorney 
or assigned assistant attorney general, who coordinates 
the teams going out with the expert and is the point of 
contact for DOJ throughout the tour. 

• Have a very good copier on hand at the facility during 
the tour to handle the record requests.  
– It also helps to have a good records person or paralegal to handle all 

the record requests to keep them in order, make sure all the requests 
are fulfilled, and make the requisite number of duplicate copies. 

• Use the exit conference as an opportunity to learn.  
– The DOJ experts may have some good ideas that make sense to 

implement now rather than waiting for a findings letter. 



18 

Then You Will Get a  
Findings Letter 

• Take a deep breath. 
• Go through it carefully and compare against the 

duplicate information that you kept from the records 
requests.  
– Don't be afraid to challenge the findings if they are inaccurate. 

• Decide whether you are willing to litigate 
– Just because DOJ comes into your state, does not mean that 

you need to enter into settlement.   
– It is DOJ’s burden to prove a violation.   
– DOJ does not like litigation. 
– If you believe your program is operating appropriately, it is 

important that you be willing to take the case to litigation.   
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Then You Will Get a  
Findings Letter 

• Keep Breathing Deeply. 
• Once you get the call to negotiate settlement, don't be intimidated or 

coerced into settlement.  
– DOJ tends to use a template for their agreements. Their template 

language may not fit well with the practice in your state.   
– They will insist on generally accepted standards, but there is usually 

more than one way to do something.  
– If you believe in the standard you have implemented, stand firm 

• If you stand firm on your demands regarding the terms of an 
agreement, it is possible that DOJ may not pursue any action 
because they do not want to be seen as agreeing to settlement 
terms publically that would then be used by other states but they 
also realize that they do not have a good enough case to prevail at 
trial. Just because DOJ says something is non-negotiable does not 
mean that you need to acquiesce. 
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This is the Last Slide 

I could not find a cartoon that says  
Love your Lawyer 
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