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Abstract!

Awareness of the intersection between the law and mental health practice is imperative for
those providing care and treatment for individuals with serious mental illness, serious emotional
disorders, and substance use disorders in hospital, community, and forensic settings. The
statutes, regulations, and policies that guide aspects of treatment delivery may vary at the
national, state, and local levels, though common elements are often present. Opportunities to
promote recovery exist in these settings when these interventions are used appropriately. This
paper reviews several legal topics that are commonly encountered by mental health
professionals. Civil legal interventions discussed in this paper include psychiatric advance
directives, assisted outpatient treatment (AOT), involuntary inpatient hospitalization, and
medication treatment over objection in hospital and carceral settings. Guardianship, which
involves a significant curtailment of a person’s civil rights, is also discussed, with identification of
opportunities to optimize an individual’s autonomy and preferences. The paper then addresses
forensic programs encountered by justice-involved populations, including competency
restoration and special criminal treatment courts, to provide an overview of interventions that
exist in these settings. Civil commitment for substance use disorders (SUDs), an area of recent
increased attention and debate, is also reviewed.

Highlights

e Psychiatric advance directives can be helpful tools to document an individual’s treatment
preferences and instructions prior to a psychiatric crisis.

e Psychiatric medication over a patient’s objection is sometimes necessary in emergent
and nonemergent situations. Some states require judicial hearings for such processes,
whereas other states allow professional reviews to determine when patients can be
medicated over their objection in nonemergent situations.

e AOT is one way in which courts order individuals with serious mental illness (SMI) who
have a history of nonadherence to comply with treatment, with a goal of keeping them
out of institutional settings and providing comprehensive care. In addition to an individual
being required to adhere to their treatment plan, in AOT the treatment team has
increased outward accountability to provide and coordinate the services.

e Types of guardianship orders differ based on the circumstances leading to the
individual’s deficits in decision-making, their needs, and state statutes. Alternatives to
guardianship orders can help facilitate respect for a person’s autonomy by assisting in
the clear communication of their preferences.

e Competence to stand trial restoration traditionally involved psychiatric treatment in a
state hospital, which allowed for a therapeutic environment, frequent contact with mental
health providers, and intensive medication management. With the increase in requests
for competency evaluations, state mental health systems have struggled to keep up with
long waiting lists for restoration services, leading systems to turn to alternative treatment
settings for competency restoration.

' This publication is not intended to constitute or provide legal advice; readers are urged to seek
legal and other advice as appropriate.
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e The impact of SUDs continues to represent a great public health risk. Given the
relatively low percentage of individuals with SUDs who seek treatment, states have
investigated alternatives, including compelled SUD treatment. Overall data on this
approach is lacking, yet authorizing statutes have moved forward in several states.

Recommendations

1. Promoting and respecting autonomy: Policymakers, practitioners, and mental health
services leaders should consider promoting the use of alternative strategies for decision-
making that help an individual maintain autonomy, including psychiatric advance
directives, medical advance directives, durable medical powers of attorney, and
supported decision-making. Such strategies also enable alternate decision makers,
including guardians, to make decisions consistent with the individual’s wishes and best
interests during periods in which the individual lacks decisional capacity.

2. Familiarization with state statutes: Each state or jurisdiction determines its own specific
standards for civil commitment, including criteria for involuntary hospitalization and the
procedures required for the pursuit of it. These standards additionally vary for children and
adolescents, with different standards applied based on the age of the minor. Such
variability is also found in regulations concerning overriding a person’s right to refuse
treatment in nonemergent situations, and this variability can potentially contribute to
differences in length of hospitalization and course of treatment. Mental health providers
and service leaders should familiarize themselves with the specific standards in the
jurisdiction in which they practice in an effort to provide optimal treatment.

3. Data-driven sustainability: Despite challenges due to variability in state statutes,
further research is needed to identify optimal models of AOT oversight; distinguish
differences among populations participating in AOT, such as those with co-occurring
SUD; and better understand the sustainability of an individual’s improvement, if any,
following the completion of an AOT order.

4. Partnerships: To address the overrepresentation of people with mental health
conditions and SUDs in the criminal legal system, jurisdictions have specialty courts with
separate dockets tailored to the specific needs of individuals in this system, with a focus
on linkage to community-based treatment interventions. Policymakers, courts, and
treatment providers can partner in developing and utilizing specialty treatment courts,
such as mental health or drug courts, to improve outcomes, including increased
engagement in treatment services and reduced recidivism rates.

5. Opportunities for innovation: With the increasing number of competency evaluation
requests, the growing number of individuals requiring competency restoration services,
and the limited availability and resources to provide these services in state hospital
systems, alternative approaches, including community-based competency restoration
programs, jail-based restoration programs, and diversion programs, should be further
investigated and implemented by state leaders.

6. SUD treatment challenges: The practice of compelled SUD treatment is evolving,
varies by state and by interpretation of state statute, and potentially poses ethical and
clinical concerns. More data should be collected on the immediate and long-term
outcomes of compelled treatment in the settings where this takes place, in order to
better understand its use. This research could inform future policy related to this area.

LEGAL TOOLS THROUGHOUT THE BEHAVIORAL HEALTH CARE CONTINUUM 3
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Introduction

In all of health care, there are governing statutes, On July 24, 2025, President
regulations, and policies that shape aspects of how Trump issued the executive order
treatment is delivered. The legal regulation of mental mgw
health practices represents an entire field of study in America's Streets.” The issues of
and of itself. Psychiatrists and other mental health homelessness, SUDs, SMI, and
professionals are trained about issues such as civil commitment have been
voluntary and involuntary psychiatric admission to a debated in many cities and states
hospital early in their careers. The legal status of an
inpatient is included in the doctor’s admission orders,
which is not true for other types of medical care. Thus,
having an understanding of some of the areas in which
law and mental health practices intersect is critical for
those working to help individuals with serious mental
illness (SMI), serious emotional disorders, and
substance use disorders (SUD) in their recovery.

in recent years, and this executive
order has provided further direction
in this area. Thus, mental health
leaders should have a basic
knowledge about what laws allow
or prohibit regarding the treatment
of people with mental illness.

Today, there are also key policy issues that require attention to legal processes that can impact
the care of people with SMI. In this paper, several legal topics are reviewed, all with practical
applications that may be different in each state but have common elements. As the state efforts
evolves to provide an array of services that meet people where their needs are, it is important to
understand these legal topics and the legal parameters that may be involved. These legal
interventions can be tools that foster recovery, if used appropriately and with attention to the
balance of over- and underuse, as many of them also have a risk of stifling recovery or doing
harm if not used appropriately.

The civil legal interventions that are presented in this paper vary in the degree to which they
restrict individuals’ civil rights. When fundamental rights are curtailed in the United States,
constitutional issues can be raised, and thus there must be due process and a substantive basis
to restrict those rights. Every law that allows a restriction of rights has had a rich and robust
history to get to where it is today. The appropriateness of each tool discussed below can vary
depending on the individual, clinical requirements, resources available, and legal and regulatory
restrictions such as eligibility under state statute. In most instances there is a balance, reflecting
the idea that to intervene too aggressively with restrictions would be abuse of power, but to
leave an individual uncared for when their symptoms impair their ability to care for themselves
or create dangerous situations would be neglectful. Where and when to draw the line requires
thoughtful awareness of the risks and benefits of intervening. While this publication is intended
as a general guide, application of these principles may be subject to state or territorial legal
requirements, ethics, institutional and professional guidelines, and other considerations. This
publication is not intended to constitute or provide legal advice; readers are urged to seek legal
and other advice as appropriate.
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Civil Psychiatric-Legal Interventions
PSYCHIATRIC ADVANCE DIRECTIVES

When Nancy Cruzan’s parents wanted to have their daughter’s life support removed after she
had been living unconscious with no hope of recovery, a legal battle ensued. At issue was
whether the removal was allowable, considering that she could not openly express her
preference. It was unclear what degree of evidence was needed to know whether she would
have wanted to end life support if she had been competent to make her own decisions. After
many grueling years for her parents, the United States Supreme Court recognized that
competent individuals have a fundamental right to refuse life-sustaining treatment in Cruzan v.
Director, Missouri Department of Health (1990). The court recognized Missouri’s statute, which
required clear and convincing evidence of an incompetent person’s earlier competent wishes to
withdraw life-sustaining treatment, as constitutionally permissible. This laid the groundwork for
advance healthcare directives, which are also referred to as advance directives.' Following the
Cruzan decision, the U.S. Congress passed the Patient Self-Determination Act in 1990. The act
introduced federal requirements intended to implement advance directive policies at all
healthcare facilities that receive federal funding through Medicaid and Medicare programs.?
These policies included asking patients if they had or would like to have advance directives,
giving patients information about creating advance directives, and honoring advance directives
should the individuals become unable to make their own decisions later. Every state has
enacted a statute authorizing advance directives.

Psychiatric advance directives developed in parallel with
medical advance directives. Many states adopted

The Uniform Health-Care Decisions Act, which allowed mental
health directives to be incorporated into general advance
medical directives.® However, at least 25 states enacted
specific statutes for psychiatric advance directives.*® Where
medical advance directives typically outline decisions about
situations a person has not experienced (e.g., end-of-life
care), psychiatric advance directives outline decisions mental
health patients have likely experienced in the past, such as psychiatric decompensation, and
are often based on past treatment experiences. In 2006, the Centers for Medicare & Medicaid
Services (CMS), in its published final rules on seclusion and restraints, specified that psychiatric
advance directives should be part of psychiatric care.®

Psychiatric advance directives
allow individuals to put in
writing in advance their
wishes for treatment should

they become incapacitated
during an episode of greater
symptoms.

Psychiatric advance directives are legal documents that allow an individual with mental iliness to
state their preferences for treatment in advance of a crisis in which they lose the capacity to give
or withhold informed consent for treatment.” Psychiatric advance directives can include advance
instructions as well as a healthcare power of attorney. Instructions can include preferred
medications and treatment modalities (or the choice to forgo treatment), advance consent for the
contact of support persons, and information regarding practical matters such as childcare and
contacting an employer.® Healthcare powers of attorney designate proxy or surrogate decision
makers who act in accordance with the incapacitated person’s previously expressed wishes and
known values, or in their best interest if the incapacitated person’s preferences are unknown.
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Psychiatric advance directives go into effect when an individual is found to lack decision-making
capacity. A treating provider, such as psychiatrist or another physician, is typically the one to
determine whether a patient has the capacity to make treatment decisions at the time when the
individual is evaluated. The treating provider and other mental health professionals can then refer
to the psychiatric advance directive for details regarding the patient’s preferences for treatment.
Once the patient regains decision-making capacity, the person can resume directly making
determinations regarding their care. In many states, a “Ulysses” clause is attached to the
psychiatric advance directives statute, which means that the expressed preferences on the
psychiatric advance directive are not revocable until the patient regains decision-making capacity.®

Research has shown that psychiatric advance directives can honor an individual's autonomy,
facilitate conversations about treatment, help prevent crises from occurring, and reduce

coercive treatment.’®' They can also enhance the therapeutic alliance between patients and
their providers, as they require engagement and conversations about treatment preferences.

The issue of psychiatric advance directives in the setting of involuntarily hospitalized psychiatric
patients was examined by the U.S. Court of Appeals for the Second Circuit in the case of
Hargrave v. Vermont (2003)."? In this case, Nancy Hargrave, a woman with schizophrenia and
prior hospitalizations, had completed a durable power of attorney (DPOA) for health care, in
which she designated a substitute decision maker and refused “any and all antipsychotic,
neuroleptic, psychotropic, or psychoactive medications.” In its ruling, the court struck down
Vermont's law that allowed mental health professionals to override a person’s advance refusal
of psychotropic medications through a DPOA. The court determined that the law was
discriminatory on the basis of disability and violated the Americans with Disabilities Act of 1990,
as the law allowed only the advance directives of persons with mental iliness who were civilly
committed to be overridden. Although an influential federal case, the ruling has a limited
jurisdiction, and similar rulings have not been made in other federal court jurisdictions. In other
states, most laws that authorize psychiatric advance directives provide broad legal immunity to
physicians who, based on their clinical judgment and standards of practice, decline to follow a
patient’s documented instructions.'® Additionally, states with psychiatric advance directive
statutes allow for those directives to be superseded by an involuntary civil commitment order
when a patient meets the criteria for involuntary hospitalization.

The case of Hargrave is partially influential in that it highlights the concern that many clinicians
have about patients refusing treatment in their psychiatric advance directives. A systematic
review in 2023 looked at the content of psychiatric advance directives in various countries,
including the United States.* The study identified six themes: signs of crisis, general treatment
approach, preferences regarding the treatment setting, treatment preferences, coercion, and
social instructions. Regarding treatment preferences, the study found that patients generally
expressed clear, detailed, and clinically relevant preferences that were frequently based on
previous personal experience with hospital admissions and adverse effects of medications. It
noted that very few participants (0.3 percent) recorded a refusal of all medications in their
psychiatric advance directives. The study concluded that psychiatric professionals’ concerns
that psychiatric advance directives would contain preferences incompatible with practice
standards were not confirmed.

LEGAL TOOLS THROUGHOUT THE BEHAVIORAL HEALTH CARE CONTINUUM 6
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Although providers have legal obligations to implement psychiatric advance directives when
patients have executed them, there are barriers that can limit their completion and
implementation. As a result, they remain underutilized in many states and treatment settings.'®
One study indicates that an initial barrier to psychiatric advance directives is treating providers’
lack of familiarity, which can be overcome with brief education targeted to providers.'® Even if a
patient has a psychiatric advance directive, it may not be followed due to practical issues
concerning the storage and retrieval of the documents as well as a lack of communication of
their presence to treatment providers.

Regardless, psychiatric advance directives can be
helpful tools to document a patient’s treatment
preferences and instructions prior to a psychiatric crisis.
They can help reduce the number of crises and the
coercive treatment of patients. However, under
particular circumstances, psychiatric advance directives
can be overridden by civil commitment proceedings

and clinical standards. Although there is a concern that
psychiatric advance directives will be utilized to refuse
all treatment, research suggests that this rarely
happens. Still, psychiatric advance directives are underutilized as a result of a lack of
understanding by providers as well as practical barriers. Therefore, policymakers, practitioners,
and mental health services leaders could consider developing communication strategies for
individuals and communities across state provider networks to promote the use of psychiatric
advance directives.

“Policymakers, practitioners and
mental health services leaders
could consider developing
communications strategies for

individuals and communities
across state provider networks to
promote the use of psychiatric
advance directives.”

ASSISTED OUTPATIENT TREATMENT

In responding to individuals with SMI and complex treatment and human service needs,
communities have looked for alternative strategies to hospitalization to promote treatment
adherence and improve outcomes. All too often, the lives of individuals with SMI are
complicated by frequent visits to emergency medical facilities, co-occurring SUDs, unstable
housing, engagement with social welfare agencies, repeated psychiatric inpatient
hospitalizations, and involvement in the criminal justice system, including detention in carceral
settings. Although the goal of treatment is to engage individuals in voluntary, community-based
services as a first step, for some individuals with SMI, this can present a real challenge.

Assisted outpatient treatment (AOT), which is also referred to as “outpatient civil commitment,”
“involuntary outpatient commitment,” “mandatory outpatient treatment,” or “community treatment
orders,” is one tool that state and local governments have used to attain adherence in outpatient
care by individuals with SMI who have a history of nonadherence and/or have refused treatment
and meet specific criteria that allow for a court order. AOT serves a unique role to facilitate
ongoing psychiatric care in the community for individuals who are unable or unwilling to engage
in such care voluntarily, do not pose an immediate threat to themselves or others requiring
inpatient admission, and are unlikely to be able to live safely in the community without more
coordination and oversight of their care. AOT is a civil court procedure whereby a judge orders
the individual to adhere to an outpatient treatment plan and orders the service system to provide

LEGAL TOOLS THROUGHOUT THE BEHAVIORAL HEALTH CARE CONTINUUM 7
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that treatment, with the goal to prevent relapse, deterioration, involuntary hospitalization, and
involvement in the criminal justice system."’

Individuals who might benefit from AOT often lack full awareness of their own mental health and
substance use challenges and needs. Some have labeled this lack of awareness as
“anosognosia,” a term that originated in stroke literature. In individuals with SMI, especially for
those with co-occurring SUDs, there can be many factors that contribute to lack of awareness,
nonadherence to treatment, and poor insight. More work and research are needed to
understand this phenomenon of “insight” as policymakers develop strategies to help people
remain in care.

Many states have had versions of outpatient
commitment laws, or laws allowing patients civilly
committed to a state hospital to live in the
community on “conditional release,” for some time.
However, more recently, the concept of “AOT
programs” has emerged to convey that an array of
processes and infrastructure need to come together,
beyond just a state statute, to make AOT work. AOT
laws themselves have been most extensively

AOT: A court order commitment to a
recommended plan of services in the
community. Nonadherence will then
result in several potential actions,
including rehospitalization. Because
this is a civil order, jail and
punishment are not part of the
remedy for nonadherence.

studied in North Carolina, New York, and Ohio, AOT programs: Infrastructure and
whose programs have served as models for other collaborative processes developed to
states. Often, the political impetus for the passage of support individuals under AOT orders,
AOT laws arises in response to violent acts, even often involving courts, the local
though AOT is not a violence prevention program. behavioral health providers and
Kendra’s Law in New York state and Kevin’s Law in authorities, law enforcement,

Michigan are two examples of statutes named after hospitals, peers with lived experience,
the victims of violence by individuals with a history of = BT R T=TE RN atoRy WA o= R 3 Vo 7=
mental illness.'®'% At present, 48 states and the
District of Columbia have statutes authorizing AOT.?°

Most commonly, AOT orders are considered part of an individual’s discharge planning following
an involuntary hospitalization, as they “step down” and receive community-based treatment but
continue to require close monitoring due to concerns regarding risk of harm to themselves or
others in the context of nonadherence with treatment. AOT orders may also be used to “step up”
engagement and treatment with nonadherent individuals in the community with SMI, to prevent
further decompensation. The provisions outlining who is allowed to petition for commitment to
start the process are delineated by state statute. Some states allow family members to initiate a
process to petition the civil court for their loved one to receive care when that individual has
been reluctant to engage in treatment. In addition to hospital and community settings, AOT
orders may be obtained for individuals transitioning out of carceral environments, either in lieu of
competency restoration or post-incarceration, if they meet the usual civil AOT criteria. In all
instances, AOT orders provide a level of additional monitoring for the individual in the
community.?’

All states require the presence of a mental iliness as one of the statutory criteria for AOT, and
eligible individuals must also be considered to present some level of risk of harm to self or
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others. States vary in terms of other criteria that may qualify an individual for AOT, including the
inability to make decisions, grave disability, risk of relapse or deterioration, a history of
noncompliance leading to threats to self or others or repeated hospitalizations or jail stays, an
unwillingness or inability to voluntarily engage in treatment, or the opinion provided by a mental
health professional that the individual’s mental illness is reasonably treatable or will benefit from

treatment under an AOT order.?’

In addition to the criteria impacting eligibility for
AOQT, states also differ in their requirements for the
development of treatment plans that individuals are
expected to adhere to in the community. In some
states, the AOT order contains a detailed treatment
plan developed by clinical providers that identifies
an individual’'s components of care, including case
management services, types of medications, and
housing. However, in other states, treatment plans
are less clearly defined but remain deferential to
providers.':2" The length of treatment as outlined in

The "black robe effect" is a colloquial
term used to explain the impact of the
court order and involvement of the judge
in promoting treatment adherence.
However, this is not to be confused with
the importance of the quality of the
treatment that is needed to improve the

well being of the service recipient. Some
scholars refer to the white coat effect

to emphasize the importance of proper
treatment and the role of clinicians

an AOT order is also based upon state statute, with
opportunities for modification or extension of such
orders upon authority of the court. For example,
New York state’s initial AOT orders may not exceed
1 year in duration, with the opportunity to renew the order for a similar period of time if during
each hearing the court finds, on the basis of clear and convincing evidence, that the individual
continues to meet all criteria for AOT."®

working with the individuals in alignment
with the court order.

State statutes vary in their requirements for community provider oversight of AOT orders,
including the monitoring of participants and data tracking. Since an AOT order or program is
usually locally driven, jurisdictional practices can differ between judges, courts, counties, and
other levels of regionalization. State behavioral health leaders have a role to play in setting
policies for entities, especially when the work is tied to state-authorized funding. This takes
organization among state leaders to help shape practices downstream.

The role of the judge has been considered by some to be a component of a program’s
effectiveness, though research supporting that assertion is lacking.?? In some jurisdictions, the
individual is ordered into treatment under an AOT order, and the behavioral health system then
works with the individual, only further involving the court if needed, such as if orders to have the
person reevaluated become necessary. More recently, some AOT programs have adopted a
model in which individuals on AOT orders engage with a more active court that requires check-in
between participants, their treatment teams, and the ordering judge as well as other AOT court
personnel, similar to other specialty treatment courts, as described below. The data on this model
is still being developed. However, the AOT order itself may impact treatment effectiveness for the
individual, in that AOT orders hold participants, treatment providers, and treatment services all
accountable for the services provided, while also uniformly working to help sustain the
participant's engagement in those services. As a result, participants are less likely to “fall through
the cracks” of the treatment system while participating under an active AOT order.?

LEGAL TOOLS THROUGHOUT THE BEHAVIORAL HEALTH CARE CONTINUUM 9
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The research looking at outcomes associated with AOT has expanded over the last 30 years
following the initial studies of programs created in North Carolina and New York, and there is
good evidence for AOT program effectiveness as it relates to many outcomes.?* Studies have
indicated that participation in AOT is associated with a decrease in hospitalization, including
lower rates of hospitalization compared with those engaged in voluntary services.?%?7
Furthermore, it has been reported that individuals engaged in AOT have reductions in
emergency department visits and length of hospitalization.?%28 AOT has also been noted to
improve access to mental health treatment services, engagement with treatment services, and
adherence to medications.?*3" Beyond engagement with mental health treatment services, there
may be other health benefits to participants, including the earlier identification of physical health
conditions.32 Studies have also demonstrated that individuals under an AOT order have a
decreased likelihood of being arrested, a reduced risk of criminal victimization, and a lower risk
of harm to self or others.3338 Some studies have demonstrated a decreased likelihood of
homelessness, reduced engagement in harmful behaviors such as substance use, fewer
barriers to treatment, and a higher quality of life.*®

Criticisms of the existing literature have focused on the fact that many studies were from one
state, occurred outside the United States, or had methodological flaws. Given that most of the
U.S. data collected is over a decade old and from New York state, critics have argued that it is
difficult to determine whether results can be replicated in other states.?® It has also been
observed that randomized controlled trials in this population are not possible given the ethical,
legal, and financial barriers to constructing such studies.*° Recent articles have pointed out
opportunities for future research, including studies that measure wellness and recovery-oriented
outcomes such as quality-of-life measures and perceived coercion.? It has also been suggested
that there is a need for more research focused on varied geographic locations, identifying
potential disparities among populations participating in AOT, and identifying optimal models of
AOT oversight. Further research is needed to identify whether improvements in the individual’s
trajectory made while under an AOT order are sustained following the completion of the
order.2340

Use of AOT raises the ethical tension between the principles of autonomy and beneficence. The
American Psychiatric Association’s (APA’s) Position Statement on Involuntary Outpatient
Commitment and Related Programs of Assisted Outpatient Treatment declares, “Psychiatrists
must be aware of the conflict between the patient’s interest in self-determination and promotion
of the patient’'s medical best interest.”*" The APA has also noted that efforts to engage the
patient, and, when appropriate, their families, in the development of their treatment plan should
be a “cornerstone of treatment” even when the treatment plan is court ordered.*'

Notably, treatment providers working with individuals in their care who are under an AOT order
cannot force treatment adherence, including forcing an individual to take their psychiatric (or
other) medications. If a person is nonadherent with aspects of treatment, processes outlined in
state statutes can include transport by law enforcement for a psychiatric evaluation,
engagement with mental health crisis teams, and/or appearance in court with the ordering
judge.’”'8 Ethically, such processes could be considered efforts to maintain treatment
adherence and reduce risk of further decompensation, including hospitalization, thus benefiting
a person’s autonomy and health. Or, they could be considered coercive and limiting to the
ethical concept of autonomy. At least one study indicated an increased sense of coercion in the
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context of case manager reminders and warnings regarding treatment nonadherence.*? In these
scenarios, minimizing the coercive element of treatment whenever possible, in favor of a more
collaborative approach, even when there is an overarching court order, may have the added
benefit of promoting the ethical principles of autonomy and beneficence simultaneously. In a study
of AOT participants in six counties in Ohio, participants reported high levels of satisfaction and
feelings of empowerment regarding their treatment teams and the courts, with more than 75
percent indicating satisfaction with both stakeholders. Furthermore, participants reported
benefiting from the court order and the program, indicating that opportunities can exist to provide
individually focused treatment that is respectful of the ethical tensions present in such settings.**

Weighing the ethical considerations and the social impact of
implementing AOT laws in the context of AOT programs within
local and state mental health system extends beyond the
individuals engaging with AOT. For example, the allocation of
resources toward those with a history of nonadherence may
have an impact on the availability of resources for individuals
voluntarily seeking treatment, thus affecting individuals actively
attempting to engage in treatment to ameliorate symptoms. At
least one study has indicated that several participants
expressed such concerns regarding resource distribution,
though at that point the program had been able to maintain
service levels across all levels of care for both court-ordered
and voluntary service recipients.

One example of a state
working to educate partners
and build AOT program
coordination and
effectiveness is Michigan,
which works with the Wayne

State University Center for
Behavioral Health and
Justice and has built an AOT
toolkit to convey partner
roles and ways to improve
processes.

Given that some states designate funding specifically for the administration of the services
required to create an AOT program in a community trying to build infrastructure to support
individuals under AOT orders, appropriate allocation of resources is an ongoing challenge for
healthcare systems engaged with individuals under AOT orders. Achieving a balance in
resource distribution will remain an ongoing challenge within state systems, particularly if further
funding is not provided while court-mandated treatment is still required. Either way, to
successfully implement AOT laws, there is a tremendous need for collaboration among multiple
stakeholders, including outpatient providers, agencies providing oversight, and the courts.?'

INVOLUNTARY PSYCHIATRIC HOSPITALIZATION

In psychiatric treatment, ideally, an array of services are available with varying intensities of
medically necessary intervention, ranging from prevention to outpatient treatment to admission
to a psychiatric hospital. Although psychiatric hospitalization can provide more intensive
psychotherapeutic and psychopharmacologic treatment coupled with close medical monitoring
of safety, it also requires the individual to be away from home and separated from their natural
supports. Psychiatric hospitalization also involves restriction of movement, typically to a locked
psychiatric ward, although some open and unlocked wards do exist. The decision as to whether
to hospitalize a person is a complex decision that is similar in some ways to what occurs in
other areas of health care. In psychiatric practice, this decision has an added layer of complexity
in that it necessitates balancing the individual’s rights to liberty and freedom from confinement
against maintaining the safety of the individual and others in the community. When the individual
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wants to be hospitalized and recognizes how hospitalization can help address their psychiatric
issues—a voluntary admission—there are fewer tensions.

Involuntary psychiatric hospitalization takes place when, under certain circumstances,
hospitalization is pursued over an individual’s objection. Involuntary hospitalization, also referred
to as civil commitment, involves a legal process whereby a judge or judicial decision maker may
order an individual with symptoms of SMI to be psychiatrically hospitalized and/or receive
psychiatric treatment in a supervised setting for a defined period. In this section, the issue of the
hospitalization order itself is discussed as separate from any order for medication over objection
that may occur after such a court order, which will be discussed later.

The state’s right to pursue civil commitment of an individual is rooted in two legal principles:
parens patriae and police powers.** Parens patriae, translated to “parent of the nation,” is the
principle derived from English common law in which the government maintains the duty to act
as a protector of individuals unable to protect themselves or act in their own best interests.
Police powers afford the government the power to enforce order to protect the interests of its
people, including to maintain public safety. It is important to note that while it is within a state’s
right to enact civil commitment statutes in accordance with these principles, each state has its
own specific laws to guide the implementation of involuntary hospitalization.

In order to appreciate the standards behind the laws regulating voluntary and involuntary
hospitalization, it is helpful to understand the history of psychiatric hospitals’ landmark legal
cases that have further shaped state statutory construction. In the 17th and 18th centuries,
persons with mental illness were primarily cared for by their family members or left to the local
community in the absence of specialty physicians and hospital settings. Thus, when someone
needed care, they could be brought to the institution and be signed in by family and the
physicians. Involuntary confinement was primarily reserved for when symptoms of mental illness
threatened the security of the community. In 1752, Pennsylvania State Hospital opened a
dedicated unit for the treatment of mental iliness, representing one of the first organized efforts
to provide targeted treatment of psychiatric conditions. The first dedicated institution for the care
of people with mental illness followed in Virginia in 1773. By the early 19th century, there was
increasing movement toward specialized institutions in the context of population growth and
medical innovations arising in Europe. An increasing view of mental iliness as a social issue led
to heightened emphasis on governmental intervention for management, with a primary focus on
helping those with mental illness by removing them from negative influences and stressors that
disrupted their natural moral balance.*® By the end of the Civil War (1865), nearly every state
had at least one state-operated psychiatric institution.

As the 19th century progressed, psychiatric orientation changed, with mental health institutions
increasingly viewed almost as prisons for individuals with mental illness. During this period, the
legal standard for involuntary hospitalization required only the presence of a mental illness and
the recommendation for treatment.*® In the early to mid-20th century, the mental hygiene
movement arose, with an increasing focus on research and development of institutional
alternatives as novel therapeutic options emerged, including the introduction of psychotropic
medications. In the 1960s, a number of governmental and political outcomes converged to
transfer care from inpatient psychiatric settings to community-based treatment, including the
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establishment of Medicare and Medicaid in 1960 and the passage of the Community Mental
Health Centers Act in 1963.47:48

As a result of the Civil Rights and deinstitutionalization movements, the standard for involuntary
hospitalization moved toward requiring the risk of dangerousness resulting from mental illness,
rather than a justification based on treatment needs.*¢ In Lake v. Cameron (1966), the
Washington, D.C., Court of Appeals established the consideration of the “least restrictive
alternative” for treatment, recognizing that the deprivation of liberty associated with involuntary
hospitalization should not go beyond what is necessary for protection of the ill person.*® This
language was subsequently incorporated into nearly two-thirds of state civil commitment laws.

As a state example, California passed the Lanterman-Petris-Short (LPS) Act in 1969,
outlining criteria for involuntary hospitalization that included requiring that an individual be of
imminent danger to themselves or others, or "gravely disabled" to the point of being
unable to care for themselves.®® Notably, the criteria did not include need for treatment as

an indication for civil commitment. Recent shifts in California law have provided for more
treatment-focused policy that includes court involvement, as opposed to the very rights-
oriented statute that the LPS Act represented.®"

The U.S. Supreme Court has reviewed a few cases pertaining to civil commitment, beginning
with O’Connor v. Donaldson in 1975. In this case, Mr. Donaldson, considered non-dangerous,
was held in a Florida state psychiatric hospital without receiving treatment. The court held that
the government “cannot constitutionally confine, without more, a non-dangerous individual who
is capable of surviving safely in freedom by himself or with the help of willing and responsible
family members or friends.”>? Although the “without more” in this decision is ambiguous, it is
generally considered to mean more dangerousness that would warrant confinement, or more
significant treatment of a mental health condition.

In 1972, the Federal District Court of Wisconsin decided Lessard v. Schmidt, a case in which the
plaintiff, Ms. Lessard, alleged due process violations in the course of her civil commitment. The
Lessard decision provided procedural safeguards for civil commitment, including the right to
counsel, advance notice of a hearing, and the right to a jury. Furthermore, the decision set the
standard of proof for involuntary hospitalization in Wisconsin as “beyond a reasonable doubt,”
the same standard as for a criminal conviction, noting that the same liberty interests are at stake
in civil commitment proceedings.®® This standard is considered the high-water mark in
commitment proceedings. In contrast, the U.S. Supreme Court set the minimum standard of
proof in civil commitment proceedings as “clear and convincing evidence” in Addington v. Texas
(1979).5* Although Lessard was a case from Wisconsin, its influence swept the country, with
states quickly adopting language that would allow involuntary hospitalization only where there
was dangerousness (e.g., danger to self or others) or significant grave disability.

The question of someone’s ability to voluntarily sign themselves in to a psychiatric hospital has
also been addressed with legal protections. Unlike medical hospitalization, where an individual
is free to leave, in voluntary psychiatric hospitalization there are typically mechanisms to hold a
person should they change their mind. Determining competence regarding treatment decisions,
including psychiatric hospitalization and medication, requires a balance of respecting an
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individual’s autonomy, their ability to understand relevant information provided to them, and their
reasoning through treatment options to make an informed decision.®® In Zinermon v. Burch
(1990), the U.S. Supreme Court specifically addressed the question of competence to
voluntarily agree to hospitalization in a patient impaired by psychiatric symptoms; the court
decided that procedural protections were not in place for Mr. Burch, though it could have been
assumed that he would have had impairments in his capacity to make the decision to sign in
voluntarily.5®

Although voluntary psychiatric admissions are based on an individual’s willingness to pursue
and engage in mental health treatment in the hospital, additional procedures in most state
statutes include an attestation by the admitting psychiatrist that the individual is either “suitable”
for psychiatric hospitalization or competent to agree to the hospitalization. There are also
procedures should such a patient request discharge from the hospital after agreeing to be
hospitalized. A study from 2014 found that a majority of jurisdictions employ a waiting and
observation period after a patient on voluntary legal status requests discharge, often 72 hours.>’
At the end of this period, the individual must either be released or involuntary civil commitment
should be sought if an authorized clinician determines that they meet the state’s civil
commitment standards.

With respect to civil commitment, each state or jurisdiction determines its own specific standards,
including criteria for involuntary hospitalization and the procedures required for the pursuit of it.
However, in most states, there are two processes for pursuing involuntary commitment.** Al
states have some provision for an emergency pickup or a temporary hold for the initial phases.®®
After that occurs, short-term or acute hospitalizations are authorized through emergency
evaluations of limited duration, typically 2—-5 days. This evaluation is completed by a physician or
other qualified professional, although the types of providers who meet the criteria for this role vary
by state or jurisdiction. This emergency period of time is not typically reviewed by a legal decision
maker in the normal course of business, such as a court or magistrate, prior to the hospitalization
or the legal hold. However, at the end of the specified duration of the hold, there are typically three
options: release, voluntary admission, or pursuit of civil commitment. If commitment is pursued,
the length of the commitment order can vary depending on several factors.

The process for hospitalization of a minor under age 18 is different and varies significantly
depending on individual state standards. In nearly all states, a minor is admitted if a physician
determines that psychiatric hospitalization is medically indicated and the parent or guardian
consents to psychiatric hospitalization. In contrast to adults, there is more of a focus on medical
appropriateness for admission over dangerousness or risk of harm to self, although the latter
remains a consideration. Currently, nearly two-thirds of states allow minors over a certain age to
consent to hospitalization absent parental involvement; others may require more than parental
consent, such as a judicial review if either the parent or the minor objects, if a minor is older
than a defined age.*®

In 1979, the U.S. Supreme Court addressed constitutional processes for hospitalization of
minors in Parham v. J.R. and J.L. The Georgia statute in question allowed for admission to a
psychiatric hospital via application by a guardian if the hospital superintendent found evidence
of mental illness and determined the child to be suitable for treatment. The court articulated a
need for a “neutral fact finder” to determine the need for psychiatric admission and continued
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commitment but opined that a formal adversarial hearing was not necessary.®® Further, there
was a recognition that parents have important rights in the lives of their children, including the
right to seek and consent to treatment in the hospital. In a position statement released in 2021,
the APA held the position that where they exist, formal proceedings for civil commitment of
minors should not differ significantly from adult procedures.®’

MEDICATION OVER OBJECTION, EMERGENCY AND NONEMERGENCY

Prior to the 20th century, mental health patients had limited rights to refuse whatever treatment
was offered in hospital settings. In general, psychiatrists had the authority to determine
treatment for both involuntarily and voluntarily hospitalized patients. Several factors contributed
to the development of patients’ right to refuse treatment, including civil commitment case law as
a distinct framework for hospitalization separate from medication administration, the evolution of
informed consent, and public perception about the quality of care in psychiatric institutions.?
The doctrine of informed consent recognized that the presumption that committed patients were
globally incompetent was erroneous and that a patient’s treatment-specific decision-making
capacity must be upheld unless after examination there was a justification to override it.6%54
Additionally, the public became aware of the quality of care at some psychiatric institutions as
well as gained a greater understanding of the risks and limitations of psychiatric medications.®®
This led to a greater emphasis on patient autonomy and self-determination regarding
medication treatment outside of emergency situations.

Two initial cases guided different legal approaches to determining a patient’s right to refuse
psychiatric medication treatment in nonemergency situations (Table 1). In Rogers v.
Commissioner of Mental Health (1983), the Massachusetts Supreme Judicial Court adopted a
“rights-driven” model to determine when medication over a patient’s objection could be
authorized.®® In this model, individual liberty interests are emphasized, and patient objections
can be overridden only for incompetent individuals, absent an emergency. A court decision is
required to find a patient incompetent, and medication decisions are then made by “substituted
judgment,” in which the court attempts to approximate what the patient would have wanted if
competent. Decisions based on substituted judgment may take into consideration a patient’s
and family’s preferences, previously experienced side effects, the patient’s prognosis, and
religious considerations. Conversely, a “treatment-driven” model described in Rennie v. Klein
(1983) was found to satisfy U.S. constitutional requirements by the Third Circuit Court of
Appeals.®’ In this treatment-driven model, the patient’s right to refuse treatment is limited to
situations in which the patient is being prescribed inappropriate care. Thus, the authority to
override a patient’s refusal is determined by professionals such as psychiatrists, medical
directors, or multidisciplinary boards. A judicial hearing is not required.
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Table 1: Legal Approaches to Medication Over Objection

State-based legal approach Landmark legal case Key differences

Rights-driven model Rogers v. Commissioner of | e Liberty interests

Mental Health (1983) emphasized

e Judicial decision required to
medicate over objection

e Decision made based on
substituted judgment

Treatment-driven model Rennie v. Klein (1983) e Focus on inappropriate care

e Professional judgment
employed to medicate over
objection

e Judicial hearing not
required

In the context of the changing landscape of the 1980s, one state, New York, shifted from a
treatment-driven model based on administrative procedure to a more rights-driven model, which
required a judicial hearing, after the decision in the New York Court of Appeals case Rivers v.
Katz (1986).58 A study examining the rates of refusals and time to resolution after the changes
were instituted found significantly decreased numbers of patients formally refusing
medications.®® However, for patients who refused medications, the time to determine their
capacity to refuse medications significantly increased. It was noted that some patients who had
an increased wait time for a judicial hearing ended up with worsening symptoms and required
the use of emergency medication, seclusion, or restraints. Therefore, the study authors
questioned whether patients were truly benefiting from the more rights-driven model. Another
study included more than 1,400 psychiatric patients admitted to acute inpatient units and
examined them prospectively.”® The results showed that patients who refused antipsychotic
medications had longer hospitalizations and were more likely to require seclusion or restraints.
Most episodes of treatment refusal ended with the voluntary acceptance of medications.
Additionally, of the 18 percent of patients who had a judicial review hearing, involuntary
treatment was ordered in every case. Overall, these cases reflect the wide state-to-state
variations when determining a psychiatric inpatient’s right to refuse medication treatment.

Turning to federal standards, the U.S. Supreme Court has not directly ruled on a federal
constitutional right to refuse treatment. However, the court has typically supported a treatment-
driven model. The court determined in Youngberg v. Romeo (1982) that an institutionalized
individual had the right to be free from unnecessary restraints.”’ A deference to professional
judgment was given in this case.

The U.S. Supreme Court has weighed in on the right to refuse treatment for some specialized
populations (Table 2). In Washington v. Harper (1990), the court set the minimum constitutional
requirements to medicate a sentenced prisoner against their will for treatment in nonemergency
circumstances.’”? The court found the state of Washington’s regulatory scheme sufficient, as it
required treatment based on dangerousness and medical appropriateness, and it also
established procedures for review, including the right to notice, lay representation, and a hearing
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before a professional panel. A judicial hearing was not required in such instances. The Ninth
Circuit Court of Appeals extended the standard in Harper to pretrial detainees in U.S. v.
Loughner (2012).73 In Riggins v. Nevada (1992), the U.S. Supreme Court did not set specific
standards for the involuntary medication of pretrial detainees, although it called for medical
appropriateness, assessment of dangerousness, and use of the least restrictive option.”
Additionally, in Sell v. U.S. (2003), the U.S. Supreme Court established criteria that must be met
to involuntarily medicate a pretrial detainee for the purpose of restoring their competence to
stand trial.”® The criteria include that important government interests are at stake, the treatment
is medically appropriate, the treatment is likely to render the defendant competent, the treatment
is unlikely to have side effects that will interfere significantly with the defendant’s ability to assist
counsel, the treatment is the least intrusive option, and the treatment is necessary to further
governmental trial-related interests. The court also made clear that in civil processes, states
have other remedies available outside those discussed in Sell that should be considered to
medicate individuals over their objection, such as through guardianship for those individuals
who are incapable of making competent decisions.

Table 2: Legal Approaches to Medication Over Objection in Specialized Populations

Specialized population Landmark legal case Criteria to medicate over objection
Sentenced prisoners Washington v. Harper e Treatmentis based on
(1990) dangerousness and medical
appropriateness.

e Procedures for review included
the right to notice, lay
representation, and a hearing
before a professional panel.

Pretrial detainees Riggins v. Nevada (1992) | ¢ The U.S. Supreme Court did not
set a specific standard in Riggins.
U.S. v. Loughner (2012) |« The Ninth Circuit Court of
Appeals extended the standard
set in Harper.

Pretrial detainees who Sellv. U.S. (2003) e Important government interest is

are incompetent to at stake.

stand trial e Treatment is medically
appropriate.

e Treatment is likely to render the
defendant competent.

e Treatment is unlikely to have side
effects that make the defendant
unable to assist their counsel.

e Treatment is the least intrusive
option.

e Treatment is necessary to further
governmental trial-related
interests.
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Exceptions to the need for informed consent for medication exist in cases of emergencies. In
medical emergencies, there is typically an understanding of implied or presumed consent for
medical intervention. Criteria for medical emergencies typically rely on temporal immediacy and
expected harm in the delay of treatment based upon the principle of parens patriae.”® Regarding
psychiatric emergencies, an individual may be unwilling to take medications when offered. What
constitutes a psychiatric emergency may be less straightforward, but situations include when
there are readily observable imminent risks of dangerous behaviors and there is a need to
maintain the safety of the patient and the staff. In Rogers, the Massachusetts Supreme Judicial
Court noted that a patient may be treated against their will to prevent the “immediate,
substantial, and irreversible deterioration of a serious mental illness” in which “even the smallest
of avoidable delays would be intolerable.” Nevertheless, such a circumstance may be difficult to
define in practice,””and this criterion is rarely utilized. Scenarios in which a patient is not eating
or drinking due to catatonia (a syndrome characterized by abnormal movements, behaviors, and
withdrawal) may represent some of the gray-area situations in which an emergency may exist
only at certain moments in the individual’s illness presentation. Cases are nuanced and must be
considered on an individualized basis.

Rates of medication refusal in inpatient mental health populations can range from 2 percent to
44 percent, with higher rates of treatment refusal at times observed in forensic settings.”® One
study found that of those who refused medications in civil hospital settings, most ended their
refusal in 2—4 days.”® Individuals with schizophrenia spectrum disorders who refuse medications
over prolonged periods have been found to have less insight, less satisfaction with their most
recent psychiatrist and previous medication, and more negative beliefs about the harmful effects
of medications.®

Emergency involuntary medication administration is carried out based on knowledge of what
medications can work safely and an assessment of the patient’s circumstances. When evaluating
a patient in a nonemergency situation who is refusing medications, it is important to consider their
reasons, the context, and the appropriateness of the proposed treatment. Patients may refuse
medications for several reasons, including experienced or anticipated side effects, incomplete
knowledge of the medication, and iliness-related reasons, to name a few. The timing of a patient’s
refusal of medication should also be considered, as different factors may influence patients who
were recently admitted, patients who refuse later in the course of their hospitalization, or patients
in outpatient settings. It is important to determine whether the context entails an emergency or
not, which may influence medication selection and its administration. Finally, the appropriateness
of the recommended medication should be considered. It is important to complete a thorough
review of the patient’s history and collateral information to ensure that the recommended
treatment fits the patient’s diagnosis and clinical presentation. An assessment of side effects
should be undertaken as well as an exploration of a patient’s complaints.

In nonemergency situations, treatment refusal often provides an opportunity to engage and
negotiate with a patient. Psychoeducation and motivational interviewing may be tools to use in
these scenarios. Providers should consider reasonable alternatives to which the patient might
agree. Using additional members of the treatment team, family members, and even peer
support professionals may be helpful in facilitating agreement to take the recommended
medication. Overall, the therapeutic relationship should be maximized with a person-centered
perspective. When it is not possible to negotiate a reasonable course of treatment and a
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psychiatrist decides to take formal steps to implement involuntary medication, the patient should
be informed and provided with the reasons why medication is being pursued over their
objection. Additionally, all patients should be educated on the process to treat patients over their
objection and their rights, including the right to legal representation when required by law. Most
patients who refuse medications in situations requiring an administrative or judicial review have
their refusal overturned.”®”® One study found that most patients who received involuntary
medications later came to accept medications voluntarily.?’

Although the topic of seclusion and restraint is beyond the scope of this paper, the
implementation of medication over objection, even in a nonemergency, may involve a manual
hold that would constitute restraint. Therefore, even when there is legal authority to medicate
the patient despite their objection, the decision to lay hands on a psychiatric inpatient should not
be taken lightly and must also be legally justified, either as integral to a court order for
medications or based on local restraint rules and CMS and Joint Commission guidelines if
facilities are accredited. It is important to remember that involuntary administration of psychiatric
medications is best done under a proper medical authority and ideally in a clinical and
therapeutic hospital setting. Where these procedures are implemented in carceral settings, it is
vital to have medical input on policies and practices. Civil commitment orders for AOT do not
authorize the holding of a person for medications, so medication adherence may become an
issue to be dealt with in an inpatient setting.

To summarize, when a patient declines recommended psychiatric medications, it is important to
determine the best strategies to try to help the individual come to agreement themselves. It is
also important to ensure that the patient’s decisions are made competently, or to determine
whether an alternative decision maker, such as a guardian, is in order. In nonemergent
situations, it is important to attempt to work with the patient on an acceptable treatment plan that
incorporates their wishes and preferences, their values, and their expectations for treatment. If a
psychiatric inpatient continues to decline the recommended medications, alternative medication
options have also been explored, and the patient continues to present serious risk concerns
absent treatment, then formal steps should be taken to involuntarily medicate the patient when
necessary. Depending on the jurisdiction, this step may necessitate a judicial hearing or a
professional review. However, if a patient is a member of a specialized population, such as a
prisoner, a pretrial detainee, or a pretrial detainee undergoing competency restoration, other
specific criteria may need to be met for involuntary medication treatment.

GUARDIANSHIP

Guardianship refers to the process by which a court appoints an individual or entity to take over
decision-making for an adult when the court determines that they are unable to make decisions
for themselves. It is a transfer of decision-making ability from one individual (the incapacitated
individual) to another (the guardian). Guardians have a duty to the person whom they serve,
meaning that they must make decisions for the individual that are in the individual’s best
interest, regardless of the interests of the guardian.?? Guardianship orders are pursued in
situations in which an individual with a physical, mental, or developmental disability lacks
decision-making capacities in areas such as finances, safety, legal issues, and health care.
Laws regarding guardianship of individuals with intellectual disabilities differ from guardianship
laws that address other conditions that lead to decision-making incapacity.
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Types of guardianship may vary depending on the needs of the individual as well as laws in the
jurisdiction where the person resides. Guardians of the person are involved in all the individual’s
personal decisions, including those relating to place of residence, health care, and visitors.
Guardians of the property, also referred to as conservators, are involved in the management of
financial decisions, including those affecting money, investments, real estate, and gift giving.

Three types of guardianships are commonly utilized by the courts. In full guardianship, also
called plenary guardianship, the guardian has the power to make decisions for an incapacitated
individual regarding all aspects of their life, including financial, property, and medical care
decisions.? It is the most restrictive form of guardianship, and the specific definitions of
incompetence used in these scenarios are guided by state statute.?* Limited guardianship, in
contrast, functions to provide decision-making powers in a manner specified in the court order.
For example, some individuals lack decision-making capacity in some areas, such as medical
care, place of residence, property, or finances, but retain the capacity to make decisions in other
areas. Limited guardianship enables an individual to maintain some autonomy, but
implementing this type of guardianship is more complex.®® Lastly, a temporary guardianship is
created to perform one or more specific tasks, for example, to ensure that an individual receives
necessary care and protection in the short term.® Once the temporary guardian’s function, as
outlined in the court order, is completed, the guardian is relieved of their duties to the individual.
Itis possible that a temporary guardian may transition to full guardianship or limited
guardianship, depending on the evolving needs of the individual.

The process by which a guardian is appointed starts with a petition by an interested party, such
as a family member or a healthcare professional. Petitions for guardianship typically contain
information regarding the individual’s reported incapacities. In jurisdictions that require a clinical
assessment, further information would be provided by a qualified healthcare professional such
as a physician or other mental health professional. Subsequent steps in the guardianship
process can take several weeks or months to complete, due to the filing of court paperwork; the
notification of all interested parties, including the alleged incapacitated person; and the hearing.
The court is responsible for ensuring that the alleged incapacitated person’s due process rights
are protected while appropriately investigating the extent of the incapacity, if any. Such an
investigation may include the appointment of an independent party or guardian ad litem to
provide a report with recommendations to the court. If the standard of proof is met for a finding
of incapacity, a guardian will be appointed. Guardians are often family members, but when one
cannot be identified or there are concerns that preclude involvement of interested family
members, the courts may appoint an unrelated person, such as a professional guardian or an
attorney, to serve as the individual’s guardian. It can be difficult at times to identify individuals to
serve as guardians, and this challenge can create complexity and delays in receiving
treatment.?’

Guardianship laws are different in every state and territory, and the differences include the
criteria for eligibility to serve as a guardian and the process by which a guardian is appointed.
Providers, family members, and others, including psychiatrists and other mental health
professions, must be aware of such jurisdictional rules when guardianship is pursued for an
individual under their care. State laws may also impact psychiatric treatment in these different
settings, including the ability of a guardian to consent to an individual's psychiatric
hospitalization without use of the involuntary commitment processes.
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Given the variability of guardianship laws, challenges exist when individuals with guardianship
orders in one state cross into another state for a specific purpose, such as for outpatient
medical care, medical hospitalization, or psychiatric hospitalization. The National Conference
of Commissioners on Uniform State Laws originally developed the Uniform Probate Code
(UPC) in 1969 to create consistency among states in the decision-making processes on
certain issues, including guardianship and durable powers of attorney.?® The UPC was last
amended in 2019, and at present, 18 states have adopted all or part of it, meaning that
inconsistencies across states remain.®® Other attempts have been made to manage
jurisdictional differences regarding guardianship. For example, the Uniform Adult
Guardianship and Protective Proceedings Jurisdiction Act, originally approved in 2007,
addresses complexities relating to guardianship issues across state lines and encourages the
facilitation of communication between jurisdictions on issues such as guardianship recognition
among states and transfers of guardianship orders between states. As of the end of 2025, 47
states and the District of Columbia have adopted this act, with Florida, Michigan, and Texas
the only states where this act has not been adopted as law.®°

For healthcare professionals, the guardianship process can create clinical, legal, and ethical
dilemmas. The need to find a balance between protecting vulnerable individuals from safety
concerns under the ethical principles of beneficence and nonmaleficence while also respecting
an individual’s autonomy remains present even after a guardian is appointed. Optimally, a
guardian is a person the individual knows and with whom they have a trusting, supportive
relationship, so that decisions can be made in a manner consistent with previously reported
preferences and values expressed in conversations with loved ones or the use of advance
directives, and the decisions will at the very least be in the individual’s best interests (Figure 1).
Such preferences and values are not always known, with literature suggesting that rates of
completion of advance directives in the United States range between 20 percent and 37
percent %193
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Figure 1: Characteristics of Optimal Guardians

Previous trusting, supportive relationship with individual

9 Awareness of individual's preferences and values

«a Awareness of individual's prior advance directives

. Effective communication skills with individual and
f\ other relevant parties (e.g., courts)

#5* Commitment to individual's best interest

Although guardianship should function to protect a vulnerable individual, the nature of the
system leaves guardianship at risk for misconduct, malfeasance, or the failure of a guardian to
fulfill their obligations. Estimates regarding the total number of Americans under guardianship
are difficult to obtain due to the system’s decentralized nature, with one extrapolation of data
indicating that approximately 1.3 million individuals were under guardianship in 2015 and assets
under the control of guardians estimated at approximately $50 million.** Abuses by guardians
are well documented in the media, as there are several areas in which abuse can occuir,
including mismanagement of individuals’ finances, excessive fees by attorneys appointed as
guardians, and professional guardians being overwhelmed by large caseload numbers and
unable to appropriately monitor individuals’ well-being. Professional guardians making medical
decisions for their own convenience rather than in the individual’'s best interests is just one
example of inappropriate behavior driven by unmanageable caseloads.®

As a result of such mismanagement, efforts have been made to provide more oversight of
guardians by way of the courts and state legislatures. For example, states commonly require the
guardian to file an annual accounting of the individual’s finances. Other proposals to improve
the accountability of guardians have included the implementation of a statewide data collection
system, the standardization of forms for financial management plans, and the creation of
additional training requirements for those interested in becoming guardians.®®° Efforts on the
state and national levels to improve this system to benefit those who require close monitoring
and management of their lives remain ongoing.

Given the potential for abuse, and because guardianship is seen as a restriction of autonomy,
some advocates have promoted the use of alternative strategies for decision-making that can
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be facilitated or guided in a supportive way to help maintain the person’s autonomy. Advance
directives, which provide information about an individual’s stated preferences, as described
above, are one such way to document an individual’s preferences if they become incapable of
making care decisions at a later time. A durable medical power of attorney allows a person to
maintain decision-making abilities but appoint an individual to make medical decisions at a later
point in time if an alternate decision maker is needed in the future. Supported decision-making
has been proposed as another alternative to optimize autonomy while offering care that is
respectful and person-centered. Supported decision-making was originally developed in Canada
and Australia for work with individuals with intellectual and developmental disabilities, and its
use with people with mental illness continues to be studied.®®% Use of such alternatives, when
possible, promotes patient autonomy and respect for decisions and limits the use of
guardianship orders to a last resort.

Criminal-Legal System Interface With Psychiatric
Treatment

COMPETENCY RESTORATION TREATMENT

Competence to stand trial (CST), also called adjudicative competence, is a legal construct
referring to a criminal defendant’s ability to participate in criminal legal proceedings related to an
alleged offense.® Criminal defendants may be referred for a CST evaluation if the prosecuting
attorney, defense attorney, or judge has concerns regarding an individual’s understanding of
their legal case and legal proceedings or questions their ability to rationally assist in their
defense. Individuals may be found incompetent to stand trial (IST, also referred to as unfit to
stand trial, unable to aid and assist, or other terms particular to a jurisdiction), typically related to
a mental condition. Most commonly, individuals are found IST due to symptoms of mental
iliness, intellectual disability, or a neurocognitive disorder that impedes their ability to proceed as
a defendant. This could include an inability to understand the charges, an inability to assist in
their own defense, or a rational or factual lack of understanding of the court process. Once a
defendant is found by a judge to be IST, their case is effectively paused until their competence
is restored. In almost all states and territories, they are court-ordered to receive competency
restoration (CR) treatment, which includes psychiatric treatment with the goals of treating the
condition that impeded their competence and returning the individual to court to proceed in the
criminal process.'" Individuals found IST due to an underlying mental condition will likely need
psychiatric treatment to address the symptoms originally causing their inability to proceed
through the criminal justice system.’®! Also, CR is prioritized especially when the government
has a vested interest in ensuring that the criminal defendant’s case can be prosecuted.'?

The general competency evaluation process includes an individual’s undergoing a court-ordered
forensic examination, after which most state statutes require the forensic evaluator to opine on
whether an individual’s competence is likely to be restored within a statutorily defined period. '
These evaluations may be conducted under stressful or undesirable circumstances, such as
within time constraints; in noisy and busy carceral settings; and sometimes without any
collateral information, such as records, communication with jail or mental health staff, or
knowledge of a defendant’s prior psychiatric treatment.'%?
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There are three main outcomes following a CST evaluation. If the defendant is found
competent, their criminal legal case will proceed. If the defendant is found IST but restorable,
the individual will await the judge’s decision on a treatment setting, whether it is hospital-based
restoration, outpatient or community-based restoration, or jail-based restoration where available.
If the defendant is found IST and not restorable, a determination must be made as to whether
the individual meets criteria for civil commitment.’®® These processes can involve a significant
amount of waiting for defendants: waiting for the competency evaluation, a hearing to determine
competency, and state psychiatric bed availability; once opined as restored by forensic
evaluators, a new hearing to determine competency; and finally, progression through the legal
proceedings. These waiting periods pose ethical dilemmas, as individuals may go without
necessary psychiatric treatment for long periods of time or be gratuitously detained pretrial for
longer than if the competence issue had not been raised.'®

Information important in determining competency and restorability includes whether an individual’s
psychiatric symptoms impair their adjudicative capacities, the responsiveness of those symptoms
to treatment, and the projected time required for treatment.’® Most jurisdictions have placed limits
on the time allocated for competency restoration, which typically has some relation to the potential
penalty if the individual were to be found guilty.'? A history of psychiatric hospitalization and the
presence of psychosis increase the chances that an individual will be found incompetent.
Available studies indicate that rates of competency restoration are high, with 75-90 percent of
individuals attaining competency within 6 months of inpatient restoration treatment.'%*-'% This data
is complicated by terminology differences and time frames allowable by statute that often drive
outcomes rather than vice versa. Unsurprisingly, those with severe cognitive impairment, such as
intellectual disability or persistent psychosis, are most likely to be found unrestorable.'®1% |f an
individual is believed to be IST, they generally cannot be psychiatrically committed indefinitely for
purposes of CR, as it would violate the individual’s due process, equal protection, and the
prohibition against cruel and unusual punishment.'” Thus, after a period of restoration, there must
be a disposition that would allow either release or continued commitment under other vehicles,
such as civil commitment with charges dismissed. States vary in the degree to which this
guidance is upheld and may have different statutory schemes that make the allowable time frame
for restoration indefinite, especially for certain charges.

In order to meet the standard to be found competent, defendants must not only have a factual
understanding of the legal proceedings against them, but they must also be able to consult with
their attorney with a reasonable degree of rational understanding; therefore, the goal of CR
treatment is to achieve a level of both factual and rational understanding of the criminal charges
against them and the process to prosecute them.'%® At the end of treatment, an individual may
still be experiencing symptoms; however, symptoms should not still be interfering significantly
with CST capacities.'®? Regarding factual and rational competence, factual deficits are easier to
identify and address through education on key courtroom personnel and legal proceedings. A
rational understanding or the ability to rationally assist in a defense is typically viewed as an
advanced ability, as individuals should be able to not only understand but manipulate
information and apply it to their legal case.

General knowledge about the court, including charges, potential penalties, and the roles of
various courtroom personnel, as well as legal proceedings, including pleas, potential outcomes,
the plea-bargaining process, and the processes of a trial, are important for defendants to
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understand. It is equally important for a defendant to be able to apply this general knowledge to
their specific case. A condition that affects a defendant's memory of an alleged offense, such as
permanent, retrograde amnesia, does not necessarily render them IST. If a defendant can
extrapolate details of the alleged offense from extrinsic information sufficient to rationally assist
in their defense, then it is not a denial of the right to due process or the right to effective
assistance of counsel.'®®

It should be noted that a CST evaluation assesses the individual's adjudicative capacities in real
time. Should a defendant’s capacity change due to a change in their mental status at any time
during legal proceedings, courts must reconsider whether a defendant is now incapable of
meeting the standards of competence.'°®

Once an individual is ordered to CR treatment, they may be without psychiatric treatment for an
extended period of time. An individual’s clinical state may have changed significantly by the time
they are admitted to a hospital or sent to an alternative site for competency restoration. It is
prudent that treating psychiatrists and social workers review CST reports to gain an
understanding of the rationale behind the IST opinion.

The most traditional CR treatment setting has been the state hospital, as it typically allows for
more frequent interactions with psychiatrists, psychologists, and social workers to implement
restoration techniques (e.g., individual and group therapies), in addition to close observation of
psychiatric symptoms with intensive medication management. If medications are needed, they
can be given voluntarily, or, if an individual refuses, processes will be followed that are either
similar to civil processes or rely upon the Sell case, as described above. Hospital settings are
more therapeutic than carceral settings; however, with the increase in requests for competency
evaluations and the subsequent increase in those requiring CR treatment, state mental health
authorities have been struggling with waiting lists for services and for state hospital admission
for restoration treatment.

Prolonged wait times to complete the evaluation and/or for admission for CR treatment can
leave defendants sitting in county jails for extended periods without appropriate psychiatric
treatment. These prolonged wait times for individuals detained and waiting for evaluations or CR
treatment have been determined to be a violation of due process in some jurisdictions. For
example, in Trueblood v. Washington State Department of Social and Health Services (2016), a
class action lawsuit on behalf of those awaiting evaluation or treatment, the federal courts
emphasized individuals’ constitutional right to timely services and treatment in a therapeutic
environment. ™

There are many logistical challenges to rendering evaluations or CR treatment in a timely
manner—notably, the limited number of evaluators or evaluation centers, increasing numbers of
referrals in many states, limited hospital bed availability, and possible delays in court
proceedings. A collaboration between six states in 2018 found that even though all of the states
kept IST waiting lists, there was no organized, systematic approach in assessing the
appropriate level of care needed or in the identification of appropriate diversion options. Due to
this lack of triaging patients for IST placement, all individuals ordered for CR treatment were
presumed to have the same risks and clinical needs, resulting in most being referred for
placement in the state hospital system.'? Since that initial collaborative, many other national
conversations about this issue have resulted in reports and guidelines. 34
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At the state level, there is a great deal of activity to try to minimize waiting times for competency
services, at times catalyzed by litigation against the state. Judges and attorneys may feel
compelled to raise a concern about a defendant’s competence to stand trial with the hope that
restoration treatment will also fulfill their desperate need for mental health care. Unfortunately,
this can lead to long wait times for individuals in jails and the community awaiting admission to a
state hospital for restoration treatment.''® Initiatives in Florida and California aim to divert
individuals with mental illnesses out of the criminal justice system and into community-based
treatment programs, with a focus on recovery from their iliness, not simply competency
restoration and return to court. The Miami-Dade Forensic Alternative Center, which aims to
provide alternative placements for defendants found IST without serious offenses or histories of
violence, opened in 2009. The center’s goal is to restore defendants’ competence and work on
their release to the community with mental health treatment.®

Texas has also taken steps to reduce wait times for CR services in the context of a 38 percent
increase in people found IST in the past 20 years and lists of over 1,800 people in Texas jails
awaiting restoration treatment. The Texas Judicial Commission on Mental Health (JCMH),
created by joint order of the Supreme Court of Texas and the Court of Criminal Appeals of
Texas, aims to work with the courts regarding individuals with mental illnesses and intellectual
disabilities. JCMH partnered with the Texas Health and Human Services Commission to create
a resource guide, Eliminate the Wait: The Texas Toolkit for Rightsizing Competency Restoration
Services, for various disciplines at the front line of reducing the number of individuals with
mental illnesses and SUDs entering the criminal justice system, including mental health
providers, law enforcement, judges, and attorneys. The guide outlines each discipline’s role in
diversion and providing mental health services and includes educational materials and
checklists for each discipline involved."” Currently, the initiative focuses on mental health
providers, law enforcement, the courts, and county jails all playing a role in reducing the number
of people waiting for inpatient CR services (Table 3)."'

Table 3: Approaches to Reduce Wait Times for Inpatient Competency Restoration

Services
Crisis and Emergency Initial detention and Jails and courts
community services services and law legal proceedings
enforcement
System leaders Police engage in Jail staff and mental | Judges and attorneys
ensure available diversion strategies health professionals | aim for diversion and
mental health when called to can screen and treat | alternatives to
services. psychiatric mental iliness. hospital-based
emergencies to competency
Judges and providers | minimize criminal Jail staff coordinate restoration.
consider outpatient justice involvement. | With courts and
competency mental health
restoration treatment. services on
restoration treatment.
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In an effort to pursue more prompt treatment, alternative treatment settings, including jail- and
community-based programs, have been explored and developed.'®? A comprehensive jail-based
program described by Jennings and Bell in 2012 included forensic evaluation, medication
management, and CR treatment and maintenance in a jail pod transformed into a mental health
unit.""® The outlined program paralleled CR treatment typical of a hospital setting, where
defendants would meet with their treatment team and engage in group programming targeted at
mental health and adjudicative competencies. A 5-year review of the program detailed an overall
competency restoration rate of 83 percent, with an average treatment length of 77 days."® There
are notable pros and cons to jail-based CR programs, including selection issues and the
restoration treatment occurring in a nontherapeutic environment. In support of these alternative
programs, there may be reduced waiting lists for hospital beds, reduced time to treatment, a
decreased length of time to restore competence, judicious transition from competency restoration
to adjudication, and use of staff with specialized knowledge and training for a forensic population.
Disadvantages of jail-based CR programs include limited access to mental health professionals in
some jurisdictions, lack of program structure, and concerns about providing mental health
services in a jail when an individual might otherwise need a therapeutic setting.

Community-based programs or outpatient CR services are a second alternative to hospital-
based restoration treatment and may be a suitable option for individuals without violent charges
and also released from carceral settings prior to trial. This approach aligns with the goals of
assertive community treatment teams in that close observation, tailored programming,
transportation, medication management, and frequent contact with mental health professionals
are vital. Community-based CR programs may have the added benefit of addressing various
psychosocial stressors that may contribute to the individual’s poor mental health, such as
unemployment and unstable housing.'®? Similar to Florida and Texas, the state of Washington
has implemented the Forensic Navigator Program, which is designed to advocate for individuals
undergoing court-ordered competency evaluations or CR treatment, and their transition to the
community following a resolution of their case. Forensic navigators, with the support of case
managers and community liaisons, also support the diversion of forensically involved criminal
defendants away from jails and inpatient settings and into community-based CR services.'?°

CR treatment is complex and varies by state and treatment setting. Unfortunately, there is no
current uniform standard of practice for CR treatment, which further complicates the landscape.
More research on models to divert individuals from the criminal system and into treatment
services could help avoid the funneling of individuals into restoration services as a proxy for
treatment as usual. Although there is much to learn about effective restoration methods,
especially in outpatient settings, communities should continue to strive for appropriate diversion
protocols or alternative pathways to care and treatment.

CRIMINAL JUSTICE TREATMENT COURTS

At the start of 2025, nearly 2 million people were incarcerated in the United States.?! Individuals
with mental health concerns, including SMI and SUD, have higher rates of involvement in the
criminal justice system. A recent meta-analysis assessing the prevalence of mental iliness in
incarcerated individuals across 43 countries estimated that nearly one in seven incarcerated
persons meet criteria for SMI, such as a mood disorder or psychotic iliness.'?? Another study in
adult prison populations found that nearly half of individuals with a psychotic disorder or major
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depression had a comorbid SUD."?? In the late 1990s and early 2000s, courts began to develop
novel interventions to address the overrepresentation of mental illness and SUDs in criminal

legal settings.

Figure 2: Sequential Intercept Model
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In 2006, Munetz and Griffin published a
framework for decriminalization of
individuals with SMI, called the Sequential
Intercept Model (SIM; Figure 2).'2* The SIM
identified five intercepts along a continuum
in which individuals with mental illness may
encounter the legal system: law
enforcement and emergency services; initial
hearings and detention; jails and courts;
reentry from jails, prisons, and hospitals;
and community corrections and community
support services. A sixth intercept, known as
Intercept 0, has since been added to
encapsulate community services prior to
legal system involvement, including crisis
lines, crisis care, and prevention efforts.'?®
Intercept 3 identifies where SMI and SUD
intersect with the legal system at the level of
jails and courts, following initial hearing and
detention but prior to reentry programming
and community transition. One attempt to
address the overrepresentation of people
with these disorders in the criminal legal
system developed at Intercept 3 with the
rise of specialty courts with separate
dockets tailored to the specific needs of
individuals in this system, with a focus on
linkage to community-based treatment

interventions. In these specialty courts, there is a team-based approach to court decisions
involving the defendant, the judge, the prosecutor, the defense attorney, and treatment
providers (including case management). According to the National Treatment Court Resource
Center, there are more than 4,000 specialty treatment or criminal justice courts in the United
States."?® Two of the more common forms of specialty treatment courts are mental health courts

and drug courts (Table 4)."%"
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Table 4: Common Forms of Specialty Treatment Courts (adapted from the National
Treatment Court Resource Center)

Type of treatment court Description

Mental health court

Specialty criminal court with separate
dockets to address mental health
concerns, based on the concept of
therapeutic jurisprudence

Number across
u.s.2
655

Drug treatment court

Specialty criminal court designed for
individuals with substance use
disorders, with close coordination
between the legal and treatment
systems to improve treatment outcomes
and support abstinence

1,826°

Juvenile mental health
court

Specialty mental health court for juvenile
offenders

60

Juvenile drug
treatment court

Specialty drug/hybrid court for juvenile
offenders

261

Safe Babies Court
Team, or equivalent

Multidisciplinary treatment court for
infants and toddlers from birth to age 3
and their families involved in the child
welfare system, including judges and
child welfare partners with training in
infant mental health and trauma-
informed care

150¢

Family treatment drug
court, or equivalent

Multidisciplinary treatment court for
children and families involved in the
child welfare system due to custodial
parent or caregiver substance use

383

a Data from National Treatment Court Resource Center. Treatment Courts Across the
United States (2023). National Treatment Court Resource Center; 2024.

® Number includes drug courts and hybrid court programs for cases involving drugs,
driving while intoxicated, or driving under the influence.

¢Data from Zero to Three, based on participating counties across the United States.
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MENTAL HEALTH COURTS

Mental health treatment courts were developed in the 1990s, with the first created in Broward
County, Florida. These specialty treatment courts have since expanded across the United
States and abroad. Also called “therapeutic jurisprudence,” the primary concept behind mental
health courts is the belief that the law can serve in a therapeutic capacity.'?® Although mental
health courts vary in their inclusion criteria and organization, Redlich and colleagues identified
six characteristics of mental health courts,'?® and at their foundation, mental health courts
remain criminal courts but with separate specialty dockets to address mental health concerns in
select populations. As previously mentioned, inclusion criteria can vary, ranging from SMI to
more general mental health problems. Some courts require the criminal conduct to have been
related to mental health symptoms. In other mental health courts, the defendant need only have
a history of mental iliness to qualify, regardless of whether the mental illness contributed to the
causation of the crime. Most mental health courts include eligibility criteria related to the
individual’s criminal charges, often limited to misdemeanors or other low-level, nonviolent
charges. Screening measures and referral to these specialty dockets may also vary and are not
standard across jurisdictions. Mental health courts are intended to redirect individuals who meet
certain criteria into treatment and out of the criminal legal system.

Involvement in mental health courts is always voluntary and generally chosen by
the individual in lieu of jail time. The courts mandate participation in community-
based mental health treatment programming, which may include adherence to
psychotropic medications.

Participants engage in periodic status hearings and direct community “supervision.” This
community supervision may take various forms; for example, community treatment providers or
probation officers, or a combination of the two, may directly report to the court.”° Finally, courts
may offer incentives for compliance, such as graduation from the program after a period of
stability and/or dropped charges, or sanctions for nonadherence, including increased
supervision, return to jail, or dismissal from the program.

With any structured change to a system’s approach, attention is paid to outcomes and potential
disadvantages. One specific outcome measure is reduction in recidivism and later return to the
criminal justice system. Study results on outcomes for mental health courts have yielded
variable findings. A recent meta-analysis of 30 peer-reviewed publications found a 74 percent
reduction in recidivism in mental health court participants.'3' Another study of the impact of
these mental health courts on reoffending in Australia found a 43 percent higher rate of
reoffending in individuals not granted the option to divert to the specialty court.’? Additionally,
preliminary studies of cost-effectiveness have shown positive results in terms of payer savings
and reduced use of crisis and emergency interventions.'*® However, critiques of the current
system also exist, due to issues such as the potential for coercion despite involvement being
formally voluntary, the use of reactionary over preventive approaches, and the risk of bias in
referral to these courts. '3

LEGAL TOOLS THROUGHOUT THE BEHAVIORAL HEALTH CARE CONTINUUM 30



sunest N

DRUG COURTS

The most common type of specialty courts in the United States are drug courts, or courts
designed for individuals with SUDs. First developed in Dade County, Florida in 1989, these
specialty courts have rapidly expanded across the country.'?® The drug court model involves
close coordination between systems, including the criminal legal system and the substance use
treatment system, to improve treatment outcomes and support abstinence from substances.'3*
Generally, there are two ways to access drug treatment courts, either prior to entering a plea
(“pre-plea”), or following conviction but prior to sentencing.'3® Pathways to participation may
vary but typically involve screening for program eligibility and an agreement to participate in
programming. Engagement in drug court often involves intensive community-based substance
use treatment, random urine testing, and stringent oversight with frequent hearings regarding
status and compliance.’* In 1997, the National Association of Drug Court Professionals
identified 10 key components of drug courts.'343 These components include but are not limited
to early identification of eligibility, use of a collaborative and non-adversarial approach to
balance public safety and individual due process rights, access to a variety of treatment
services, drug testing, coordinated monitoring, and ongoing judicial engagement with regular
status hearings.

Similar to mental health court outcomes, as discussed above, research has been conducted to
assess drug court outcomes, including impact on abstinence duration and recidivism rates. A
2023 meta-analysis assessed the impact of punishment and treatment on substance use and
recidivism."®” The authors found that while punitive interventions and incarceration do not
decrease recidivism (the latter actually increases risk of recurrence), engagement in specialized
treatment programs decreases psychoactive substance use and criminal recidivism rates. An
additional systematic review found an overall reduction in recidivism rates in individuals
engaged in drug court compared to traditional probation, with a 26 percent overall reduction
across all studies.’® Sheeran and Varline looked more broadly at the impact of treatment courts
compared to traditional court interventions on recidivism, including a comparison of individuals
whose drug court eligibility was revoked.'3® In comparing those who did not complete drug court
requirements (revoked) to those who were never referred, results have been variable. Some
studies found a reduction in recidivism for revoked participants compared to the traditional
group, although another study found a higher rate in the revoked group than among individuals
involved in standard court proceedings—40 percent and 26 percent, respectively.'®'° These
findings may speak to the reasons for revocation, namely violation of treatment court
expectations, including ongoing substance use, which increased risk of recidivism more broadly.

ADDITIONAL CONSIDERATIONS AND TREATMENT COURTS

Drug courts and mental health courts are the oldest models of specialty courts. Additional types
of specialty courts include domestic violence courts, Veterans’ treatment courts, homelessness
courts, and human trafficking courts, to name a few. Each has a model that uses an alternative
to traditional criminal case processing, in which a court “team” works with an individual to help
them access resources and stay in treatment or resolve multiple social and systemic issues for
which they need additional supports. In exchange for these services, the individual agrees to
comply with treatment and other aspects of a judge’s order.
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Although not considered a traditional “specialty court,” juvenile courts are designed generally
with a specific focus on rehabilitation. First developed in Cook County, lllinois, in 1899 as a
result of local advocacy efforts, juvenile courts developed with the focus of intervening on behalf
of youth who needed assistance. In contrast to adult criminal proceedings, juvenile courts had a
primary goal of rehabilitation and promoting the best interests of the child, with less emphasis
on individual and community deterrence, incapacitation, and punishment. However, at the start,
juvenile courts were generally informal, with broad discretion regarding legal decision-making
and outcomes. In the 1960s and 1970s, there was a shift in focus from rehabilitation to
deterrence and punishment with a series of landmark cases (Kent v US, 1966; In re Gault,
1967; In re Winship, 1970; McKeiver v Pennsylvania, 1976), known collectively as the
criminalization of juvenile court.''-144 Although these courts have changed with regard to the
procedures and criminal protections afforded to juveniles, they are still considered courts with a
focus on rehabilitation and access to treatment services.

Within the juvenile court system, there are also specialty mental health and drug courts that may
be relevant, depending on the circumstances surrounding a juvenile’s court involvement and
their individual needs. As with adult specialty courts, eligibility criteria and structure for these
courts vary by jurisdiction.

Children and families may also intersect with the legal system due to child welfare system
involvement, which arises as a result of an investigation into alleged maltreatment, including
abuse or neglect. Children at young ages are especially vulnerable, with children under the age
of 1 year comprising over 20 percent of maltreatment victims.'*® While a primary goal of the
child welfare system is maintaining intact families and/or reunifying families, children may be
removed from the home through the course of an investigation. This removal, intended for
safety, may have unintended consequences related to attachment and development. In
response, an intervention called the Safe Babies Court Team (SBCT), also called the Best for
Babies court or infant-toddler court program in certain states, was developed. These programs
are intended to serve children from birth to 3 years of age and their families to improve safety,
well-being, and placement permanency. Developed by Zero to Three, SBCT programs are led
by a partnership between a judge and a child welfare representative with training in infant
mental health and trauma-informed care. A recent 2023 study found that short-term outcomes
include reduced time to placement permanency and improvements in well-being for the child
and the family.'46

Children and families may find themselves involved with the child welfare system due to
substance use by a custodial parent or guardian. Involvement in child welfare as a result of
parental substance use is associated with low family reunification rates and increased reentry of
children into the foster care system following reunification, and there is limited coordination
across legal and treatment systems.'” As a result, family treatment drug courts (FTDCs), also
known as family treatment courts and dependency treatment courts, were developed in the
1990s. Modeled after adult drug treatment courts, FTDCs focus on improving family functioning
and providing other positive supports, including but not limited to assistance with substance use
treatment, reunification, housing security, and employment. A 2019 meta-analysis found a
statistically significant increase in reunification and a reduction in foster care reentry for families
involved in FTDCs."48
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CIVIL COMMITMENT FOR SUBSTANCE USE DISORDERS

The legal definition of mental illness for the purpose of civil commitment varies by state but is
typically a disorder of thought or mood, which may include schizophrenia, bipolar disorder, or
severe major depression, that substantially impacts an individual’s functioning, including their
ability to maintain employment, manage relationships, or complete activities of daily living. This
definition would not include impairment caused solely by a SUD. Generally, if there is a co-
occurring mental illness that is creating risk of harm, then the individual would be committed
under the mental illness commitment statute (as described above).

In some states, however, there are statutes that recognize SUDs as the primary basis for civil
commitment, and the individual may or may not have a co-occurring mental iliness. The process
of civil commitment for SUDs is generally the same in that it is a legal proceeding that mandates
that individuals with substance use issues enter into involuntary treatment, typically initiated by
a concerned family member or healthcare professional, and is distinguished from criminal
confinement or from other forms of civil commitment.'%3'° The idea legally compelling treatment
for SUDs dates back to the early 1800s, when many physicians began accepting the view of
problematic substance use as a medical condition rather than a moral failure and began
advocating for legislation to allow for compulsory SUD treatment. Even in the absence of formal
legislation for involuntary treatment, individuals with SUDs often face some kind of coercion to
seek treatment, whether by their family, regulatory bodies, or a social service agency."°

SUDs are of great public health concern, with high rates of substance-related overdose deaths
and low rates of treatment, in part prompting some states to consider legislation regarding civil
commitment of individuals with SUDs. According to the Substance Abuse and Mental Health
Services Administration (SAMHSA) National Survey on Drug Use and Health, in 2024, 48.4
million people age 12 or older (16.8 percent of the U.S. population), met criteria for a SUD in the
past year, including 27.9 million with an alcohol use disorder, 28.2 million with a drug use
disorder, and 7.7 million people with both use disorders.'®> Among those who were classified as
needing SUD treatment, approximately 19.3 percent (10.2 million people) actually received
treatment. Among the 40.7 million adults who had a SUD and did not receive SUD treatment,
95.6 percent (38.1 million people) did not seek treatment or think they should receive it."%? The
data leads to a similar consideration to civil commitment for individuals with mental illnesses:
Are people so impaired by SUD that they fail to see the need for treatment? And if so, is there
an obligation to compel these individuals to enter SUD treatment?1%1152

While some states do allow the involuntary treatment of individuals with SUDs, there are often
stipulations, such as that the individual must have a comorbid psychiatric condition, or
commitment may apply only to use of certain substances.®® Additionally, civil commitment for
SUDs may involve hospitalization, compulsory outpatient treatment, or a combination of the two.
Unlike treatment mandated in drug courts, individuals need not have involvement in the criminal
justice system to be court-ordered to receive treatment.'* Although the treatment setting is
discussed as part of compelled SUD treatment, there is little information on what compelled
treatment entails, whether an individual undergoes a detoxification period, whether they receive
specific therapies, whether they have access to peer and anonymous support groups, or whether
they are prescribed medication, such as medications for alcohol or opioid use disorders. Limited
guidance is available on what type of involuntary treatment for SUDs should be utilized.
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Several concerns arise regarding the effectiveness of compulsory treatment for individuals with
SUDs, including the individual’s agreement or “buy in” to the treatment, violation of patient
autonomy or civil liberties, financial strain on current systems and resources, and potentially life-
threatening scenarios in which individuals compelled to treatment leave or finish the program
and engage in a level of substance use that they are no longer physiologically accustomed to,
which can carry great medical risks. Additionally, evidence of the effectiveness of compulsory
treatment for individuals with SUDs is limited and highlights the need to further examine the
success of these treatment programs.’®® Civil commitment of individuals with SUDs requires
careful review of the legal, ethical, and practical implications, as there is little information
regarding the success of these statutes, as well as the potential harms or benefits for this
patient population.

A 2015 review of states that have statutory authority to civilly commit individuals with SUDs
found wide variability in the criteria for commitment and in the utilization of this legislation.°
Dangerousness to self or others was the most frequent justification for commitment; however,
some states allowed commitment under other circumstances, using criteria that were set by
individual states, including grave disability or loss of decision-making capacity.

There has been a renewed interest in the use of civil commitment in the treatment

of individuals with SUDs due to the opioid epidemic and the desire to expand
access to SUD treatment; however, this practice has proven to be controversial,
considering the possible curtailment of individual liberties, potentially without achieving
the desired outcome of abstinence from the substance.

The APA’s current position includes the stipulation that all states should pledge adequate access
to evidence-based treatment, including agreed-upon informed consent to medications for SUD
and various psychosocial interventions.'® The APA notes that the effectiveness of civil
commitment for SUDs has not been demonstrated or generalized in research, in part due to
variations in the ways the statutes are interpreted and implemented by each state, making
comparisons between various treatment modalities challenging. Because of the absence of
evidence demonstrating the effectiveness of civil commitment for SUDs, the APA does not
recommend or oppose SUD commitment statutes but notes that commitment programs must
meet the standard of care, be evidence-based, protect individuals’ liberties, monitor specific
outcomes (e.g., reduction of relapse and overdose deaths, improvement of functionality, etc.),
and be administered through health systems as opposed to correctional systems, and should
receive appropriate, dedicated funding separate from that of other mental health services.'%®

As of 2021, 34 states and the District of Columbia have enacted civil commitment statutes for
SUDs; however, each state has its own statutory criteria for the commitment of individuals with
SUDs. "% While these statutes may be appealing to family members of those with SUDs or for
those healthcare professionals who primarily treat individuals with SUDs, there remain ethical
concerns about the deprivation of individual liberties; the variability of state-level interpretation
and implementation of these statutes; and the limited, nongeneralizable data on the
effectiveness of these programs at present. For example, support for or opposition to compelled
SUD treatment has often been derived from studies in other countries, from interventions in the
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criminal justice system (e.g., drug courts), or from civil commitment of individuals with co-
occurring psychiatric illness.

Whether civil commitment for SUD treatment improves or worsens outcomes for individuals with
SUDs over the long term is uncertain. Civil commitment may mitigate the immediate threat of
overdose; however, it is unclear whether this compelled SUD treatment will lead individuals to
improved insight and continued recognition of the need for treatment, long-term engagement in
their care, or improved judgment and decision-making. Additionally, it is unclear whether
involuntary SUD treatment will lead to sociolegal improvements, such as reduced criminal
justice involvement or improved occupational attainment and social functioning.'** There may be
other unintended consequences of involuntary treatment, such as increased risk of overdose
once the individual has left treatment and is in a more physiologically vulnerable state if they
relapse on substances. Additionally, much like involuntary treatment for mental illnesses, civil
commitment for SUDs may become public information and impact an individual’s future
employment.’>* Cochran and colleagues analyzed the impact of states’ civil commitment
statutes for SUDs on opioid overdose death rates in the United States between 2010 and 2021,
which was divided between pre-COVID (2010-2019) and post-COVID eras (2020-2021)."%7
There was no difference in the annual mean age-adjusted opioid overdose death rates between
states with and without civil commitment laws for SUDs, which was consistent in the pre-COVID
era. However, in the post-COVID era, there was a significant increase in the number of opioid
overdose death rates in the states with statutes for civil commitment of those with SUDs,
compared with those without (p = .0032)."%” Many factors may have contributed to this finding,
including recent laws being enacted in response to the worsening opioid crisis and physicians’
prior opposition or unawareness of these laws. As a separate issue, when individuals are
committed with comorbid psychiatric conditions and SUDs, treatment of the psychiatric condition
is typically prioritized, and the SUD may not receive adequate or any formal SUD treatment. The
data available regarding specific SUD treatment may be skewed if individuals are committed
and treated under different statutes.'#®

In the absence of data on the effectiveness of compelled SUD treatment, judges and medical
providers make decisions on an individual basis to proceed with civil commitment for SUDs,
which may or may not help, and without knowing whether the population as a whole that is
subject to commitment is benefiting from or potentially being harmed by this intervention. There
appears to be wide variability in the content and application of civil commitment statutes for
SUDs in the United States, which reflects the lack of consensus on the utilization of involuntary
treatment for such circumstances. Even in states that have statutes that are operational for
substance use commitment, engagement in voluntary substance use services, engagement with
peers, and helping families overall are all critical best practices.
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Conclusion

This paper has described several approaches to help move people with mental illness toward
recovery and recovery-oriented goals. Because many of these approaches are implemented in
the context of commitment and court orders, they do not reflect the best first approaches, which
involve screening, prevention, and intervention on a voluntary basis to help people stay in
treatment when needed. In mental health services and other related fields, the nature of the
conditions opens a window for some interventions to be implemented involuntarily. As noted in
the Josiah Oakes case from the Massachusetts Supreme Judicial Courtin 1845, however:

The right to restrain an insane person of his liberty, is found in that great law of humanity, which
makes it necessary to confine those whose going at large would be dangerous to themselves or
others. In the delirium of a fever, or in the case of a person seized with a fit, unless this were the
law, no one could be restrained against his will. And the necessity which creates the law,
creates the limitation of the law.'%8

Today, as much as 175 years ago, it is important to continue to find the right balance and
develop approaches that will maximize sustainable positive outcomes so individuals with SMI
can live their best lives as full and valued members of society.
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